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CRISIS AND CONTROLS: THE ITALIAN MODEL

Roberta Provasi®, Patrizia Riva**

Abstract

The success of any Restructuring Technique is related to the quality of operations that the company
has planned to implement. This is the reason why, no matter which of the recovery strategy the
company choses, the law requires that more than one Independent Auditor should analvze the
prospective financial data produced by the company and coming as a result of the planned

restructuring operations.

Keywords: Traditional Ttalian Model; Corporate Governance; Supervisory Board; Statutory Board of
j“'nudltﬂrs; Collegio Sindacale; Auditor; Audit; Assurance; Independent Expert; Attestatore; Court; Pre-
insolvency Agreements; Recovery and Resolution Plan; Restructuring Agreement; Crisis; Bankruptey

Law; Insolvency; Turn Around; Flow of Information
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i Restructuring techniques recently
introduced in the Ialian law and the
renewed need of controls

The reform of Ttalian Bankruptey and  Business
Recovery Law was introduced in 2005 and then
reviewed more than once {Paluchowski-Pajardi 2(08;
Riva 2009; Scarso 2009, Quagli-Danovi 2012), It has
deeply changed the philosophy and the basics of the
country'’s business recovery  procedures, The new
regulations discipline has introduced tools that are
oriented toward the maintenance and recovery ol the
company by agreements’ estimation berween creditors
and entrepreneur, with a greater involvement of the
former in management of the crisis (Corno 2009,
Provasi-Riva 2001 3),

To counter the dilficulties of the crisis, the
government has introduced some specilic inslruments:
Recovery and Resolution Planning {piano attestalo ex
arl. 67 If), Restructuring Agreement (accordo di
ristrutturazione  ex arl. 182 bis), Pre-insolvency
Agreements (concordato prevenlivo ex arl. 160 10
These technigues form a continuum based on Lhe
degree of judicial intervention and the degree of
formality in general (Garrido 20115, Ideas 1o shape
them come [rom the US Chapter 11 tradition
{Stanghelling 2007; Ganuardi 2007, Riva 2001, 2000,
Graham-Carmichael 2012) and from United Nalions
Commission  on  Inerpational  Trade  Law's
(UNCITRAL's 2004) Legislative Guide 1w the
Insolvency Law,

The focal point is that restructuring can help o
preserve the business value of debior enlerprises, Lhe
interests of other stakeholders and the benelil of

-

creditors as a whole (Guatri 1995). According w the
UNCITRAL Legislative Guide (2005), all debtors that
falter or experience serious financial difficulties in a
compelilive marketplace should not necessarily be
liquidated; a debtor with a reasonable  survival
prospect (such as one with a potentially profitable
business)  should  be  given  the  opporiunily o
demonstrate that there is a greater value (and, by
deduction, greater bemefit for creditors in the long
term) in maintaining the essential business and other
compaonent parts of the debtor.

Restructuring and reorganization procecdings are
designed to give to the debrtor some breathing space o
recover from its temporary liguidity dilliculiies o
more permanent over-indebtedness and, as necessary,
provides the debtor with an opportuniry o restructure
its debt  and  dts relations  with  credilors, I
renrganization  is  possible, geperally it will be
preferred by creditors if the waloe derived from the
continued operation of the debior’s business will
enhance the value of its claims (Riva 2009, Provasi-
Riva forthcoming).

The success of any Restructuring Technigue is
related to the quality of operations that the company
has planned to implement. This is the reason why, no
matter which of the three new instruments  the
company choses, the law requires that more than one
Independent Auditor should analyse the potentially
prospective linancial data produced by the Recovery
Strategy. Different specilic opinions are required
about the feasibility of the project and the [imess of
the expected figures. In recovery and resolution
planning (art. 67 I1f) and in restructuring agrecmenl
{art. 182 bis If} these are expressed by an Independent
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Expert pointed oul by the company, while in pre-
insolvency agreements with creditors (art, 160 1) a
second opinion is needed from the Truslee pointed out
by the Court, In addition the siluation is continuously
monitored by the  Supervisory  Board  (Collegio

Sindacale), sometimes called Siatulory Supervisory
Board, the specific watchdog distinguishing the [talian
corporale governance system  {Stiglite, 2009) and -
depending on the company's size - by the Auditor

Figure 1. Contrels and contraller in the crisis

Supervizory Board

i
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In crisis context timing represents a  critical
variable o be carefully considered and managed. To
get the best resulis for the company, a good flow of
information should be created among the independent
experts involved in the process. Being able to walk
through  the  documentation  of  the Corporate
Controllers would be in fact of great help lor the
Independent Expert exam ol the lairness of the
figures, and can reduce the timing of his audil work.
Unfortunately in the ltalian context this is nol always
possible as our empirical research points out.

2 The specificity of Italian system control:
the supervisory board (Collegio Sindacale)

The Supervisory Board  (Collegio  Sindacale),
somelimes  called  Supervisory  Board  is  the
characteristic of Ialian system according 1o the
Traditional model of corporate governance provided
for by the Dtalian law. With the enactment of the
Commercial Code in 1882 it was introduced a
supervisory organ for the compliance control w the
laww, 1o the Constitution and (o the Statute of the
company because after the abolition of Government
Supervision it was necessary 1o enlrust the [ale of a
company nol enlirely o administrators, whose activity
in reality should be controlled to protect the inleresis

o

of the company, its shareholders and all the
stakeholders.

In fact, among the functions of the Supervisory
Buoard must be emphasized the protection of all the
interests, Owver time through the dilferent European
Directives the Auditor has achieved a substantial
improvement  especially  of  quality  defects  and
malfunctions. In particular sell-repgulalion represented
by code of conduct issued by National Board of
Certified  Public  Accountants  allowed  exceeding
regulatory gaps relating to the demarcation between
the functions of administrative and  accounting
control.

The administration and contrel system called
"Traditional”, as an alternative to the one- lier and
two-tier corporate governance model, is the prevalent
one in the Ttalian context. According (o article 2380 of
the Civil Code the "Traditional" model constitutes the
malural syslem ol corporate governance  for  the
management of lalian firms, the application of the
two allernalive models must be expressly provided in
a special provision of the company's Statute. The
structure of this model provides an administralive
board appointed by Shareholders which is responsible
for the management of the company, the Supervisory
Board again appointed by Sharcholders that carries
out the control over the administration and the

@
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external  Auditor also appointed by Shareholders
which is responsible [or the auditing .

Figure 2, ltalian Corporate Governance Structure “Traditional Model™

a”

Board of
Direclors

N iaiit s

Sharehoiders leeting '\.

—

A

This model allows a precise division of roles: the
administrative function is clearly separated [rom the
contral function. The Supervisory Board appointed hy
sharcholders s made up of 3 or 5 effective members
(plus 2 temporary auditors). One ellective member
and one temporary Auditor should be enrolled in the
register of Audilors. Since the introduction of the
Reform  of Company  (Legislalive Decree N. 6,
January 17, 2009)  the Swpervisory  Board s
responsible (o supervise

— the observance of the law and the Statute, the
Supervisory Board should verify the compliance of
acts and resolutions to the provisions ol both law and
statule;

— the conformity of the management decisions Lo
criteria of rationality (efficiency and ellecliveness of
choices) and if management has considered all the
information  necessary  for  taking  operational
decisions;

— the adeguacies of the organizatonal structure
that must be suilable o the size, to the nature of the
operations and W the strategies planned o achieve
COTPOTALL PUTPOSLS.

There is no doubt that the Supervisory Board
represents  an  important element of the  lalian
experience that should be emphasized in inlernalional
contexts. The greal crisis that has hil the sworld
economy since 2008 could have been avoided if more
companies would have adopted an adequate internal
control system to ensure the protection of the social
interest performing their duties. This hypothesis is
supported by a study carried out by the Aristeia
Foundation, the Research Institute of alian Chartered
Accountants. Even Joseph Stiglitz - Nobel Prize for
cconomics 2001 - highlighted the criticality and
riskiness of governance models based only on exlernal

: According to Art. 2403 Civil Cade, * The Superyisory
Board oversees compliance o the low, 1o the company’s
Statute to the ]'ll'lr'l(:i|‘:-|t'.-; af FQI(I(‘I raragemenl aned the
.'I.I.'i-l.":i'l'llﬁ(._‘r of  the orga nizational, adrmimstrative  and
accounting procedures adapted by the company durmé: ks

I—IIIII"III51III£ %

auditor (lypical of Anglo-Saxon models) praising the
Italian model based on the structural presence of a
typical internal control body that is the Supervisory
Board. The members of the Supervisory Board attend
the assembly of the Board of Dircclors assisting
directly to the decision making processes and siepping
in meanwhile things happen. On the conlrary Exlernal
Auditors operate when everything has already been
decided or even implemented. The peculiarity ol the
Italian System Controls is the joint existence of two
levels of controls. A "downstream” control carried oul
by Auditors in charge ol the accounting controd and an
"upstream"” control carried out by the Supervisory
Board in charge for the surveillance ol managements
behavior. In small companies the Supervisory Board
can undertake both roles,

3 Controls and controllers in the crisis

In the Dtalian Model the Controllers operating while
the company is Irying o solve the crisis it has
incurred in are, in more complex siluation, the five
depicted supra in Figure 1) which represents the
rypical  scheme  of  Pre-insolvency  Agreements
feancordato preventive ex art, Tol ). The number of
Controllers can shrink up to three in Recovery and
Resolution Planning (piane aiesiaio ex art. 67 [f,
which is the Out of Court way 1o face insolvency.

Board

3-1 Supervisory {Collegio

Sindacale)

In March 2011, the CNDCEC {National Council of
Certilied Public Accountants) in reorganization ol the
professional slandards for the supervision, also (o
receipt the recent regulatory changes introduced by
Legislative Decree no. 392010, approved the Rules
of Conduct of the Supervisory Board no. 9, no, 10
and no, 11, In particular the new provisions contained
in the Rules of Conduct no.11 analyzes the behavion
that the Supervisory Board must implement during
the peried of crisis according the functions assigned
to it by law including business conlinuity testing and

L]
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the analysis of the adequate rools to establish a
negotiation procedures lor resolution of corporate
crisis. This new Rule ol Conduct is very important as
it fills the legal vacuum of the Code. The Civil Code
in fact merely outling the behavior of the Supervisory
Board concerning corporate losses (art, 2447 ¢ and
liguidation {art. 2485 c.c.) while the Bankruptey Law
qust consider the contexts in which the members of
the Supervisory Board may be subject to an action for
damages by the curator (trustee in bankrupley) (ar,
146 LEF) or be involved in bankruptey offenscs (art.
223 LF).

Rules of Conduct standard no. 11 highlights the
correct behavior of Supervisory Board from the first
signs ol the company crisis to when they attempl a
negotiated  solution,  wntil  the  bankruptey
proceedings,

The state of crisis is undoubtedly one of the
most serious evils that can affect the company:
companies  can gel out of the crisis  withouw
consequences or Lhe crisis can lead to premature
death ol the enterprise. The Ttalian legislature hasn't
provide any definition of the corporate crisis, while
the Courts have expressed by delining both the status

Tahle 1.

ol crisis and the status of insolvency. According to
mosl shared approaches, status ol crisis wsoally
precedes bul not necessarily the status ol insolvency,
which is part at a later time.

The Rule of Conduct no. 1L provides that the
Supervisory  Board in the performance ol s
functions, it must report to the administrative board
about situations that could compromise the business
continuity, suggesting where it is practicable,
statutory tools provided by bankruptcy law to deal
with the crisis situations. In particular, the Rule
no 11 provides that the Supervisory Board gives a
time limit to the administrative body to identify the
MO appropridale inlervention aclions o resolve the
silugfion, unlike in extreme cases it may Dbe the
complaint to the Court according to the article 2409
of the Civil Code This is because "the time” plays a
kew role in finding a solution 1o the company's crisis,
The timeliness in deciding and in taking the most
suilable actions allew the preservation of key assets
such as goodwill, order backlog, human resources,
linance leases and o avoid or delay agpressive
actions by creditors. The Supervisory Board must:

Rule of Conduct no. 11.1 — Prevention and emergence of the crisis

§] Inform directors when it has identified facts which may impair the business continuiry

2 Ivite directors to identify aj:uprr.ur.nrl.ne intervention measures

{according 1o art. 2406 ¢.c.)

10

3 In case of l.tHjl.!'-illttL*(I L|-:.,|d'n. or omission ol Directors, the Supervisory Board shall uunum the
assembly 1o inform sharcholders aboul the situation of crisis and the omission ol directors

4) In case of Directors” inaction the Supervisory Board can directly propose a procedure of negotiating
composition of the crisis introduced by Bankruploy Law: recovery and resolution planning (are. 67
Iy and in restructuring agreement {arl. 182 bis If) pre- insolvency agreements with credilors {art. 160

3) In case of suspect thal Directors could have done serious irregularities in management that can
damage the company, they shall report to the Courr.

The Rule nodl has [ueled thoughts on the
much debated issue in the lilerature, the abilicy of the
supervisory Board (o carry out a substantive control
te the company's operations put in place by the
administrative  body, This kind ol control in
accordance 1o the provisions of the law may be
"preventive” in oaccordance o 2403-bis and  24049-
septies oo, Cinformative” o art, 2381 ca and

"reactive” to oart. 2400 c.o., as well as "purposive”
according to the articles 2441, sixth paragraph,
article 2433-bis, 2378 fourth paragraph and 2409-
quater cc. However, the doctrine seems o agree thal
carrying oul a substantive contrel does not mean
checking the guality or appropriateness of corporate
operations  but only o control  the  cconomic
managemenl criteria,

Table 2, Types o controls provided by Supervisory Board

Preventive control

Art 2403-his and 240%-seplies relaed o the contrel of management (o search information that
is not properly rellected in the financial statement.

Informalion control

the company and its subsidiaries

Art. 2381 coo administrators should regularly inform the Supervisory Board on the general
performance of the business and its outlonk as well as the most signiticant ransactions made by

Reactive control

Proactive control

Iy its report,

According to Art 2400 ¢ the convocation of meeting’s sharcholders, Arl.
investigation of the facts reported by the shareholders, art, 2409 .o the Complaint to the Courl.
Art, 2441, sixth paragraph, 2433-his, 2378 fourth paragraph, 2409 quarter ¢.o opinions issusd

2408 c.o
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i Conduct rufe no. 113 - Role in Recovery and
Resolution Plan ¢art. 7 0 £} I the Sharcholders
Meeting adopts decisions o address the siatus of
difficulty the Supervisory Board should always
check  whether they are the most suitable 1o
overcome the crisis. Ofien the preferred option,
especially in period of financial crisis, is the decision
for the implementation of a Recovery and Resolution
Plan that is the Out of Court Agreement with the
creditors. Such an agreement could have the purpose
to spread payments o suppliers, o relorm the
banking conventions deferring (he payment of
mortgage payments, dividing inlo installments the
payment of insurance contributions or reducing the
otal amount of debits asking the approval lor the
payment ol a percentage in settlement and in write-
ofl. The advantages of such  agreemenls  are
represented by their convenience and the simplicity
by the saving intervention costs of professionals and
the speed ol the (transaction  conclusion, The
drawhacks are, however, of various nalures. All
creditors must adhere 1o and if there is someone who
may disagree, its necessary o comply with him the
agreed terms of payment. The transactions that ook
place in the out-of-courl sclllement are subject Lo
revocation in the event of a [uture [ailure of the
company. In the event of bankruptcy, civil and
criminal liability could be ascertained on the part of
both the directors and the Supervisory Board, for
non-compliance of equal treatment of credilors. The
Supervisory Board must therefore pay the utmost
caution belore giving consent to such assignment, It
should at least ensure that the payments take place in
accordance with the order of first refusal if the same
happens in more installments or that all creditors are
consenling o the agreement in the case of
simultancous payment.

In the event that the Shareholders Mecting
decides for an agreement and precisely like the Rule
no. 11 prowvides, the Recovery and Resolution Plan in
accordance  with subparagraph d) ol the third
paragraph of Article &7 L.F., the Supervisory Board
will monitor the setting and the evolution of the
procedure, The Recovery and Resolution Plan puts
the creditors under the condition o adbhere more
easily to the proposals of the deblor assuring that the
various operations specified by the law remain valid
without the possibility, in the event of bankruptcy, to
be revoked. I is not, however, recognized the pre-
deductibility of credit and so, in a subsequent
bankrupicy proceedings, the credit accrued will be
privileged only it they are assisted by guarantees.
The agreement being governed by law that doesnl
have criminal implication for the Supervisory Board
s0 its function in this case will be easier and less
burdened with worries though, as in the out- of-court
sellement, i is good that precantions are taken to
avold any possible civil liability. The Supervisory
Board must control the preparation of the plan, then
subject o an examination by the Court, thal should

I
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appear as  specilically  established by the norm,
suitable 1o allow the recovery of the debls ol the
company and to ensure the balance of the financial
stluation. The Supervisory Board is not requined 1o
declare that the plan, as prepared by the debior, is
"reasonably” appropriate to achieve the purposes
prescribed  becawse  such  prool is left 1w the
Independent Expert, the professional appointed [or
this purpose, but it is certain that Il cannol escape
from the recognition that the plan is able W achieve
consolidation of debts and achieve financial balance.
The Supervisory Board shall therelore examine both
law  enforcement  and  compliance  with  the
obligations of behavioral correciness the substantive
control, il with the unilaleral proposal prepared by
the debtor it will be able to achieve the purpose of
preserving the continuily of the enterprise and its
survival and also the reliability ol the accounting
dara for used in preparing the plan. Practically 1o the
Supervisory Board is requested to express ils opinion
il by way of remission or reduction of the
outstanding debt or by revising the payments, as
proposed by the debtor, the company will be able o
achieve the restoration of Onancial stability. The
Rule nodl doesnt provide who should appoint
Independent Expert, but establishes that the same
should be recorded in the register of auditors, with
the requirements referred 1w the art. 2301-bis,
paragraph 4 of the Civil Code.

i Conduct rile no, 11 4- Role in Restrucinring
Agreemenis  furt, 182-bis 1) The Restrucluring
Agreement provided by the arl. 182-bis of the L.F,
represents a real bankrupley proceedings. The Rule
Mo, 114 powverns the monitoring actions of the
Supervisory  Board  during  the  Restructuring
Agreements. In parlicular the Supervisory  Board
should ook alter all formal requirements necessary
for the approval by the Courl and the execution of the
plan with particular attention to the payment of
external credilors. Even [or the debr restrocturing
agreements the task of the Supervisory Board will be
e evaluate the plan, to monitor the implementation
period, paying attention  to situation  leading 1o
changes of the planned actions. Greal care must be
given specially to the evalvalion and monitoring of
financial flovws foreseen in the plan,

ii, Conduet rule nmo, 115 Role in Pre-
insolvency  Agreements  (ari. Tl L £ @ Pre-
insolvency Agreements with credilors are the maore
common  way o compose A stale ol crisis or
insolvency. With the recent bankruptey reform a maore
private character - rather than the previously existing
public onge - has been recognized 1o Pre-insolvency
Agreements. A major relevance to the decision ol the
creditors has been introduced. Credilors, and not the
Court, have the right to choose between the pre-
insolvency agreements and bankrupley declaration. In
case of Pre-insolvency Agreements the Supervisory
Board will primarily carciully examine the causes thal
have produced the crisis or insolvency and then will

5
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express its opinion about the choice, The Supervisory
Board shall cooperate with the entreprencur for the
lulfillment of all the formal requirements provided by
law, including the assumpiion of the prior deliberation
o be carricd out in accordance 1o the art, 152 If. It
should be noted that during the procedure Lhe
company's assets are left available 1o the borrower and
that the Supervisory Board, in all its possibility, has to
mitke sure that subtractions or loss of assels doesn't
occur, Likewise, il should be noted that, during the
procedure, regular accounting must be kept by the
company so thal the Supervisory Board must exerl
periodic inspections and prepare the report e the
Onancial statements. This task has o be done even
aller the closing of the procedure, even il the approval
phase is followed by the liguidation ol the assets and
nel by a going concern situation.

.2 Audiltor

In bigger companies figures are controlled by an
Auditor (an Auwdiit Firm or a Registered Auditor),
When this happens duties are no more all on the
shoulders of the Supervisory Board, as it happens in
smaller entities, but they get split between the Aoditor
and the Supervisory Board,

Both Auditor and Supervisory Board, carry out
relevant controls activities thal should be able to help
identifying early symploms of the crisis.

Members ol the Swupervisory Board are, as
already pointed oul, entrusted with supervising the
areas: compliance with the law and the by-laws of the
company: correcl administration and internal controls;
adequacy and reliability of the organizational and
administrative structure; adeguacy and reliability of
the  accounting  system. The members  of  the
Supervisory Board report to the Board of Direclors
their considerations on the company situalion leading
them to think abour the conscquences ol decisions 1o
be taken on the going concern of the firm. This takes
place directly during Board ol Dircclors meciings
meanwhile decisions are taking.

The Auditors - instead - are called o monitor
and measure the impact of decisions on balance-sheet
items and results, but audit, of course, takes place
after decisions have been taken. The ordinary audit
activity in crisis contexts indeed includes, exactly as
in ordinary contexts, preparing quarterly and annual
audit expressing on these bases the opinion on the
financial statements. Procedures and principles that
are implemented by the Auditor do not change even if
it is necessary more attention and investigation 1o
identily risks and 1o evaloate critical items.

What characterize the [alian context i the
ciommon co-existence in companics of the continuous
ex antg - on decisions - and ex posl controls - on
figures generated by decisions - which should build
up, when [iting and well implemented, a strong
corporale governance structure, The recalling and the
warnings of both bodies represent essential tools that

”
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should help the Board of Directors to realize the
coming of the crisis from the first signs and to be
consequently able o identify on time a structured
strategy 10 overcome it

The model certainly  requires  professional
involved to prove a great level of competence, but
professionalism is nol enough particularly in special
contexts. Cooperation with  full transparency and
consistent information exchange between the two
governance bodies is needed. If the cooperative
approach is relevant in growth or steadv situation, il
becomes a key [aclor when Lthe crisis begins 1o arise.
Italian law - with art. 2409 seplies c.c. - and audiling
standards  require it and  specify  that a  uselul
collaboration is not only a matter of fair professional
behavior, but must be considered a compulsory and
necessary procedure and must be mutual and prompt,

3-3 Independent Expert (Allestalore)

Relormed bankrupley law recognizes a key role of the
Independent Expert who is asked to render an opinion
on the feasibility of the plan. The Expert most be a
registered auditor. This introduces a relevant novelty
in the Dlalian tradition. The company must appoint an
Independent Experl, named Affestaiors. who  will
examine the proposed agreement, awdit the linancial
data on which the plan is built and examine, in
accordance with recognized assurance standards, the
plans the company declares it is able o implement.
The Independent Experl  fattesiotore)  must be
appointed by all companics thal approach one of the
three procedures introduced in the Italian conlext In
the context of hybrid procedures (Art. 1582bis) and ol
formal reorganizatons (Arl 160, Ar180bis) the
report of the independent auditor faftestatore) is the
lirst document, together with the debtor application,
[rom which the court learns about the agreement. He
is nol an advisor, as his role is 1o safeguard creditors’
interests. His point ol view correspond o the Courl
and the Creditors’ one, as his [indings and conclusions
will be the main information on which the Courd will
take iis decision (o open the procedure. The reform of
Seplember 2012 provided a requirement for siricl
independence, including a long cooling-off pericd. To
be considered  independent, the Expert and  his
partners cannot have heen advisors ol the company or
part of the management or supervisory board or
Supervisory Board jeollfegio sindacale) in the last five
vears; and relevant criminal sanctions in case of
unfair and untrue disclosure: il the independent
auditor exposes false information or otherwise does
not report important information, is punished with
detention or imporiant penalties. If the evenls are
commitled in order (0 achieve an advantage lor
himself or for others and if from the act is achieved an
ollense o creditors sanctions may be increased.

The feature ol lotal non-involvement in company
matters puts the Independent Expert (Atlesiatore) in a
position characterized by information asymmetry
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towards the company. This makes crucial the
relationship with company's controllers - Supervisory
Board and Auditor - who have knowledse ol the
company situation and that, for firs), have - or at least
should have - monitored the crisis signs and the
failing of going concern. Once more cooperation with
lull transparency and consisient information exchange
becomes a critical factor, The Independent Expert
{Allestatore) needs to confronl with the teo pre-
exisling governance bodies even il i position musi
remain separated and [ree-standing. Their dialogue
must start in fact from the consideration of their
respective roles and responsibilities.

In this perspective, the audit carried out on the
annual reports by the Auditor, seems o represenl a
logical starting point lor the Independent Expert
{Attestatore) audil ol linancial data the plan is built
on. However, unfortunaiely, Auditors - in particular
Audit Firms - are nol likely (o agree with this point of
view, The Italian Auditors Association { Assirevi) is in
these days oullining a document draft in which it is
claimed:

* that the aims of the Auditor annual opinion and
the aims of the Independent Expert due diligence on
the figures which represent the starting point of the
plan o gel out from a crisis period are different;

* that consequently, even if the Independent
Expert and the Auditor happen to audit the same
figures for the same company for the same period,
they should follow separated patches;

= that audit evidence collected and the Audit
Documentation by the Auditor shouldn't be made
available for the Independent Expert,

This statements do not promote the idea of
building up good fow of information among the
independent experts involved in the process and
introduce, as pointed out by the dara here examined. a
fence difficult to overcome,

3.4 Court and Trustee

In Pre-insolvency Agreements (concordato preventivo
ex Apr 160 I and 186bis 1) the Court wverifies
compliance  between  the law previsions and  the
debtor's formal reorganization (or liguidation) plan
together with the Independent Expert’s opinion on the
feasibility of the plan and on the fwirness of the
fpures on which the plan was built, If the resulls are
adequate. the Court opens the procedure and appoints
a Trustee to look after the deblor activity™ He
supervises his behavior while the debtor goes on
managing the company during all the reorganization
period, he checks the list of creditors and debtors
provided by the company and draw up an inventory of

* As already pointed aur, this does not happen in Recovery
andd Resalution Plans {plano allestato ex art, 67 £} which are
Ot of Court procedures, while in Restructuring Agreement
(accordo di ristrutturazione ex art. 182 his) the Cour

verifies compliance but does not appoint a Trustee,

[

the assels. The Trustee communicates to creditors his
opinion about the proposed Pre-insolvency Agreement
in a special public report. This document i1s made
available to the creditors some limes before the day
they are called 1o vole so thal they can lake an
informed decision. He chairs the creditor’s mecling
during which creditors are called o express their vote
on the proposed agreement,

Some of the contents of the Trustee report are
similar to the one of the Independent Expert as hath
audil the company's lgures and give an opinion on
the feasibility of the plan. From a echnical point of
vigw Lhe Trustee should verily the activities carried
oul by the Tndependent Expert. He can choose
repeat all of them or - if he considers the Independent
Expert job enough structured and reliable - he can
choose o only analyee a sample them in order 1o
validate them.

The Trustee goes then on with his analvsis going
through o Faud avdil procedure and comparing the
proposed  scenario with the alternative bankrupiey
scenario. This means that he has o try 1o tmagine ancd
describe o picture of this second situation. The
Trustee necessarily has, hence, to include in his report
considerations about the likelihood to successlully
implement different legal actions and an estimation
on one side of the controversy value and on the side
of the time necessary (o get the goals considered.
Litigations can be drowned for instance against,
managers, Auoditor and  statulory  auditors i the
Trustee considers them to have some responsibililics
having had a role in the worsening of the situation.

It is important o highlight that the point of view
the Trustee has to share is the creditors' one, as his
lindings and conclusions will be the main information
and elements on which creditors will take their vote
decision. Being appointed by the Court the position
from which the Trustee operales is stronger than the
one from which has operated the Independent Expen
at the beginning of the procedure, Even if this last has
perlectly  behaved,  roles  are  different. The
Independent Expert faces his diflicull due diligence
equipped by his professionalism, compelence  and
moral  strength. The Trustee has  additional  and
delicate duties, but he is also given, thanks 1o his
functionary status, the power necessary to go through
them.

It is possible to affirm that the Independem
Expert, the Trusiee and the Court are all interested in
reaching the same goal, which is 1o inform creditors
about the debtor's offer in a reliable way, The
sustainability of the hyvpothesis on which the plan is
based is somehow “guaranieed” by their auditing,
assurance and investigation. [ is up 1o creditors
whether or not to accept the agreemenl,

As all of them are working Lo prolect the same
interests it should be expected them o cooperate or @
least to exchange information and documents.
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4 First results of the research

In June 2012 a group of Imlian researchers from
diflerent Universities together with the President ol
the Bankrupicy Judges ol Milan Court started an

important research aiming at analyzing Are 160 Jf

procedures”. The aim is 1o understand the trends
developed in Lombardy major Court from 2007, that
is supposed 1w be representative ol the first
applications, to nowadays, It is important to say that
Milano Court is - (ogether with Rome - the most
relevant Italian Courl. Each Arr f60 {f dossier have
heen analyzed cover to cover. As shown in Figure 3,
up o now all 2001 and almost all of the 2012 dossicrs
have been processed. This means that we 2584 dossier
representing  the  all  population  of  procedures
presented in Milano Court in the peried considered
have bheen analveed. Some of the first research
processing and resulls are presented in the following
pages uwsing a simple approach as a descriptive
analysis.

Data shows thal not all applications were
admitted: 32% were refused by the Court as the
documents ol the  application  were  considered
noncompliant with the formal standard, Much more
interesting  is the final results of the admitted
procedures admitted. Only 269 of the them have
been successful. This is a surprising resull and
suggests thal much has to be done by prolessionals w
build adequate agreements and by standard boards
and academia to help professionals and companies
reaching their goals,

The focus is here on the Controllers behavior
ohserved in the selected situations and particularly on
the flows ol inlormation among Corporate Controellers
and the Independent Expert invalved in the first part
ol the process. As already pointed oul being able 1o
walk through the documentation of the Corporate
Controllers and 1o have access w the evidence already
collected and analyzed by them can be of great help
lor the Independent Expert exam ol the lairness of the
ligures. More important this can reduce the timing of
his audit work which is wsually expected to take a
long period as, il nol supporled, he can't avoid 1w
implement all audit procedures from the top. The
analysis docs not consider the flows of information
among on one side the three mentioned Controllers
appointed by the Companies and on the other side the
Trustee and the Court. The choice is linked 1o the
strongest empowerment of the last two roles and to

" The research has been implemented by Riva Pu {Universita
del Piemonte Ovientale, SAF Scuola di Alta Formazione
Droattari Danevi A, {OCRI
Universita Boceoni, Universita di Bergamo), Biance C. (SAF

Commerdialisn - Milana),
Seuola di Alta Formazione Dortori Commeraalisi Milano)
together with La Manna F. (President of the Bakruprey
Judges of Milana Court), Fontana R, (Bankruptey Judge of
Milano Court). The research s not sponsored and has bech
implemented on voluntary basis,

»
TR PRERR

S/ 430

LIRTUS

the consequent duty for the list 1o exchange
information and giving access to any documentation
with the second.

First of all the research confirms that the
corporate povernance  model  prelerred by ltalian
companies is what we have called in the Grsl pages
the "Traditional Ttalian Model" where the Supervisory
Board is up and running. In lact in about 7% of the
dossier considercd the analysis of the official
historical data of the companies included in the
sample has pointed oul the presence ol the board of
directors together with the Statuwlory Auditors Bourd.
The relevance of this resull is highlighted by the fuct
that only 1% resulls having implemented the monistic
model and it seem totally not implemented the dualist
one, In addition as no information were found in 12%
of the dossier it cannol be excluded that some more
companies effectively adopt the traditional model.

In almost 60% of the cases implementing the
Traditional Ialian model, the Statulory  Audilors
Board not only walch out for Board activities bul alse
audits the annual report. This means that in most
cases the Statutory Auditors Board is responsible for
hoth: i) on one hand for supervising the compliance o
the law, the observance of correct administration
principles, the organizational structure adequacy, the
presence of a fitting control system; ii) on the other
hand for controlling the accounts implementing all the
auditing procedures necessary for the release of the
opinion on the annual report. In the remaining cases
an Auditor is selected to look after the second class of
activity, that is the auditing one,

The research points out that communication
Oows among the Supervisory Board, the Aoditor - if
existing - and the Controller selected by the company
toe be ahle to implement the procedure, that is the
Independent Expert, seems 1o be oo weak.

Only in 30% of the Independent Expert Opinions
it is possible o find out that there have heen an
exchange of information berween the I[ndependent
Expert and the Supervisory Board. The percentage
falls 1o 19% if the Audilor is considered consistently
with 1o the approach suggested by the Auditors firm
Associalion, Inoall other dossicr no news about
contacts among controllers have been [ound meaning
that either effectively there have been no connection
among controllers or that any relevance has been
given 1o information received from pre-existing
controllers by the Independent Expert. At this level
the setting of the query was general to be able 1o
consider all the possible evidence of the structuring of
a contact.

L]



Corporate Cwnersiip & Control / Volunee 11, Tiewe 1, 2003, Continued - 4

Figure 3. The Sample — Pre-Insolvency agreement Dossier analyzed
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Figure 4. Corporate Governance of companies included in the sample
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Figure 6. Exchange of informalion between the Independent Expert and the Auditor if existing

To undersitand the nawre ol the ow of
information registered, more attention has been hence
given to the content of the opinion produced by the
Independent Expert. The exchange of information in
fact could consist in "simple conversation” about the
business, the crisis situation and the sirategy planned
to solve it, or it could go over this asking the
Corporate Controllers 1o produce their
Documentation. The analysis pives an  inferesting
result as the behavior of on one hand the Supervisory
Board and on the other hand the Auwdilor scem again
Lo be diflerent.

Only in the 14% of dossier analyzed resulls that
the Supervisory Board has given access 1o ils
documentation. This means that in more than 50% of
the situation where the Independent Expert has
declared o have had a positive contact with the
Supervisory Board - 30% of dossier, see Figure 5 - he
has obtained only "simple conversation”, but not

@ Required and Obtained
8 Reguired but not Obtained

@ Mo information in the
dossier

sharing of evidence. This can be explained by
structural reasons as in almost all these cases Lthe
Statutory Auditor Board is not involved in the audit of
the ligures which is delegated to the Audit Firm,

In 17% of dossier analyzed results that the
Auditor has given access to its documentation, in 1%
ol dossier the Auditor has denied the access and the
Independent Expert has reported in his opinion aboul
this behavior, This means that in almost all situalion
where the Independent Expert has declared 1o have
had a positive conlact with the Auditor - 19% of
dossier, see Figure 6 - he has obtained the sharing of
audit evidence. In other terms when Auditor decides
to disclose they seem fo move in full transparency.

Anyway both oulcome lurn out to be significant
of a gap hetween what is needed and what effectively
takes place.

Figure 7. Independent Expert Using the Waork of the Supervisory Board
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Figure 8. Independent Expert Using the Work of the Auditor

5 Conclusions and future objectives

The introduction in the lialian context of wols w help
companies face difficullies in crisis periods has
represented a "cultural revoludon" for the Ttalian
conlext. Formerly, the main aim of Italian bankrupley
and business recovery used 1o be the protection of
creditors, while now the goal is claiming priority o
safeguard companies and redoce their difficulties
(Riva P., Provasi R., forthcoming). In spite of this,
data from the empirical analysis show that first
application resulls, referred 1o a sample of Pre-
insolvency Agreements are not satisfactory as the
number of successful procedute is nol adequate.
Much has to be done by prolessionals o build
adequate agreements and by standard hoards and
academia 1w help  professionals  and  companies
reaching their goals. All Actors involved in the
process with a Control role need 1o behave rigorously
to be able to test the quality of the operations planned.
Different roles and different dutics are delined by the
recently reformed bankrupley law. Each professional

involved  is  commilted 1o lace  his  own
responsibilities,
The analysis that this demand for serious

engagement seems 10 have been [requently interpreted
as a reason o ban professional exchanging  of
information and sharing ol relevant documents among
different Controllers. This happens especially in the
lirst delicate period when time iz a precious resource
as the strategy is being defined and the application is
being composed. Only in a minor percentage of the
procedures analyzed the Independent Expert has
found support and has had access 1o the work of the
Supervisory Board and of the Auditor,

Resulis seem hence o show o possible path
useful o improve elliciency, but also efficacy, in
managing successlully the Restructuring Techniques
newly introduced in the Talian model.
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